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JURISDICTION
The appeal of this matter is properly before this Court
pursuant to §78-2-2(3)(j) Utah Code Ann. (1953 as amended).
STATEMENT OF THE CASE
The Cottonwood Mall Company (hereinafter "Cottonwood Mall")
sued Wesley Sine dba Cottonwood Bowling Lanes (hereinafter
"Sine") for past due rents and unlawful detainer of commercial
space located in the Cottonwood Mall in March 1982.

(R. 2-44)

Cottonwood Bowling Lanes, Inc. intervened shortly thereafter.
(R. 133-34)

Sine and Cottonwood Bowling Lanes counterclaimed to
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enforce an oral agreement.

(R. 53-94; 133-34)

The pleadings

were subsequently amended various times and substantial discovery
was conducted.
A trial of this matter was held on September 7, 1983, before
the Honorable J. Dennis Frederick which resulted in the entry of
Findings of Fact, Conclusions of Law and a Judgment being entered
in favor of the Cottonwood Mall.

(R. 1085-1100; 1223-24)

appealed.

Jerry and Dora Sine filed a

(R. 1229-30; 1255-56)

Sine

Supersedeas Appeal Bond, which was later approved despite the
objection of Plaintiff.

(R. 1231-34)

Cottonwood Mall cross-

appealed the trial court's failure to award it attorney fees.
The matter was fully briefed and after argument, this Court
issued its decision November 17, 1988.
Sine, 767 P.2d 499 (Utah 1988).

Cottonwood Mall Co. v.

In that opinion, this Court held

that:
a.

The Cottonwood Mall Company, a joint venture, could

sue in its common name without having to name the joint
venturers as parties plaintiff.
b.

Id. at 500.

The lease had terminated by its own terms at its

expiration date, and that the alleged oral cigreement to
renew the lease upon reasonable terms was not enforceable.
Id. at 502.
c.

Sine held over after the term of the lease, creat-

ing a month-to-month tenancy on the same general terms as
the original lease.

Id. at 503.
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d.

Sine had a duty to vacate when requested to do so

on October 23, 1981r and "when [he] failed to do so, the
provision for the payment of attorney fees became operative.
As will be noted, that provision specifically covers actions
by the lessor to secure possession of the premises at the
expiration of the lessee's term, which under the rule stated
above includes the holdover period."

Id. at 503.

Sine then filed a Petition for Rehearing.
denied on January 25, 1989.

That Petition was

Cottonwood Mall moved, pursuant to

Rule 4-501 of the Code of Judicial Administration, for an amended
judgment against Sine, to include an award of attorney fees on
March 7, 1989. (R. 1786-1800)

Cottonwood Mall also sought a

judgment against the sureties on the supersedeas bond.

(R. 1770-

1775)
Cottonwood Mall requested that the judgment include
$57,628.57 principal and interest, attorney fees through the
trial period (including interest) totaling $39,744.62, and postjudgment attorney fees (including appeal) of $6,641.58.

With the

proposed judgment Cottonwood Mall's counsel offered as evidence
an "Affidavit of Attorney's Fees."

(R. 1788-90)

Sine and the sureties filed an untimely objection to the
judgment on March 27, 1989.

(R. 1801-05)

The parties then

submitted memoranda on the issues of what attorney fees should be
awarded, whether they should include amounts incurred after
judgment, the reasonableness of the amount claimed, whether
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discovery should be allowed on the reasonableness of the fees and
the timeliness of Sine's objection.

(R. 1802-26)

The lower court granted the judgment May 2, 1990, disallowing Cottonwood Mall's attempt to compound the interest and
denying Sine's objection to the proposed judgment and request for
oral argument.

(R. 1827, 1834-35)

The total judgment was $98,706.20, including pre-judgment
and post-judgment interest.

(R. 1835)

Of that amount,

$65,400.00 was also a judgment against the supersedeas sureties.
(R. 1847)
Sine and the sureties appealed from the Amended Judgment on
May 26, 1990.

(R. 1838-39)

No bond was posted so Cottonwood

Mall has proceeded with its post-judgment remedies.

(R. 1864-

1988)
SUMMARY OF ARGUMENT
The trial court has a great deal of discretion in determining the reasonableness of attorney fees which it awards and such
an award should not be overturned absent a clear abuse of discretion.
The lease provides that the Lessor is to recover its reasonable attorney fees and costs incurred in commencing "any action
to collect any of the rental due under this Lease, or to enforce
any of the provisions herein (the Lease), or to secure possession
of the leased premises in the event the Lease is terminated as
herein provided, or at the expiration of the term."

This Court

had construed that provision to require an award of attorney fees
-4-

to the Cottonwood Mall Company.

There was no limitation on the

award of fees and costs to only those incurred prior to the
lessee vacating the premises.
The Amended Judgment entered by Judge Frederick should be
affirmed and Plaintiff should be awarded its costs and attorney
fees incurred in responding to this appeal.
ARGUMENT
I.

THE TRIAL COURT'S AWARD OF ATTORNEY FEES TO COTTONWOOD
MALL WA8 WITHIN ITS DISCRETION.

The appellants have argued that discovery should have been
permitted on the reasonableness of the attorney fees claimed by
the Cottonwood Mall and that a trial should have been allowed on
that issue.

There is no evidence in the record which would

support awarding that relief to the appellants.
a.

The trial court has a great deal of discretion in
awarding reasonable attorney fees.

The Utah appellate courts have addressed the reasonableness
of an award of attorney fees many times.

"It is generally within

the trial court's discretion to determine the reasonable fees
which should be awarded and we will not overturn the award absent
an abuse of discretion."

Regional Sales Agency v. Reichert, 122

Utah Adv. Rep. 46, 49 (Utah Ct. App. 1989); Cobabe v. Crawford,
780 P.2d 834, 836; Dixie State Bank v. Bracken. 764 P.2d 985, 988
(Utah 1988); Jenkins v. Bailey. 676 P.2d 391, 393 (Utah 1984).
In addition, the courts have always given a great deal of
deference to the trial court's decision absent clear evidence of
an abuse of discretion.

"We will presume that the discretion of
-5-

the court was properly exercised unless the record clearly shows
to the contrary."

Reichert at 49; Goddard v. Hickman, 685 P.2d

530, 534-535 (Utah 1984).
In the present appeal, the appellants have not referred the
court to any evidence in the record which would indicate an abuse
of discretion by the trial court.

The award of attorney fees was

based upon an affidavit and documents in support thereof submitted by the counsel for the Cottonwood Mall.

The supporting

documentation consisted of copies of the ledger cards which
documented the charges made to the Cottonwood Mall.

The

individual statements were not attached to the Affidavit of
counsel due to their volume and the expense involved in copying
each individual statement for the seven years that the case had
been pending.

While it is true that the ledger cards did not

reflect the specific servicers provided, the individual itemized
statements for each of those charges were available should the
trial court have desired to inspect them.
This court has held that there are several factors which
should be examined in determining the reasonableness of an
attorney's fee. Reichert at 49; Cabrera v. Cottrell, 694 P.2d
622, 625 (Utah 1985).

Those include:

1.

difficulty of litigation;

2.

efficiency of attorneys in presenting the case;

3.

the reasonableness of the number of hours spent on

the case;
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4.

the fee customarily charged in the area for similar

services;
5.

the amount involved in the case and the result

attained;
6.

the expertise and experience of the attorneys

involved in the litigation.
Reichert at 49; Cabrera v. Cottrell, 694 P.2d 622, 625 (Utah
1985).
There is no evidence that these factors were not considered
by Judge Frederick in his determination that the amounts claimed
by the Cottonwood Mall Company were reasonable.

In fact,

consideration of these factors support the award made to the
Cottonwood Mall.

There is no evidence that Cottonwood Mall's

attorney was inefficient or that the hours spent on the case were
unreasonable.

Further, the fees charged by plaintiff's counsel

were comparable to others with similar experience working in the
Salt Lake City area.

Appellants have failed to establish that

the fees awarded by the trial court were the result of an abuse
of discretion.
b.

Appellants failed to submit evidence that the attorney
fees claimed by Plaintiffs were not reasonable,

Cottonwood Mall filed its Motion for Entry of Amended
Judgment on March 9, 1989. Nearly three weeks later, Defendants
and Sureties filed an Objection to the Proposed Amended Judgment.
Defendants failed to submit any affidavits or other competent
evidence in support of that objection.
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In their objection Defendants argued that the fees claimed
by Plaintiff were unreasonably high.

Their basis for this

argument is that the amount claimed for attorney fees exceeds the
amount of the original claim.

While the amount at issue may be a

factor in considering the reasonableness of attorney fees, there
are a number of other factors which the Court may consider.
Defendants failed to argue or submit evidence that any of those
other factors would support a finding that Plaintiff's fees were
unreasonable.

In fact, a review of the record indicates that

Plaintiff aggressively sought an expedited trial setting early on
in these proceedings and this effort was opposed by the Defendant.

The amount of attorney fees incurred by the Plaintiff was

also increased by the amount of discovery conducted in the
proceedings below.

Numerous interrogatories and requests for

production of documents were filed and thirteen depositions were
conducted.
It is also important to point out that the amount designated
as pre-judgment attorney fees in the Amended Judcjment includes
interest on those amounts for a period of five years while the
matter was being appealed by the Defendant.

Over one-third of

the $39,744.62 was attributcible to interest which accrued at the
rate of 12%.
In light of the lack of evidence that the trial court abused
its discretion in awarding Plaintiff its reasonable attorney
fees, the Amended Judgment should be affirmed.
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II.

ATTORNEY FEE8 INCURRED IN DEFENDING APPEAL WERE
PROPERLY AWARDED.

Appellants have argued that this Court's decision in Cottonwood Mall Co, v. Sine, 767 P.2d 499 (Utah 1988), limits the
attorney fees which may be collected by Cottonwood Mall to only
those incurred in efforts to secure possession of the premises.
Appellants would have this Court exclude from the fees award
those fees incurred in the litigation and appeal of other issues.
Appellants have based their argument on an incorrect
interpretation of the Court's opinion.

On page 14 of their

brief, appellants argue that "And the court noted that the lease
provided for those fees only for 'actions by the lessor to secure
possession of the premises at the expiration of the lessee's term
....' 767 P.2d at 503 (emphasis supplied)".
ment of the Court's opinion.

This is a misstate-

The Court did not state that fees

were limited only to actions by the lessor to secure possession.
The Court merely identified the language in the lease which
supported an award of fees to the Plaintiff, there is no
indication that the Court intended to limit the amount of fees
recoverable by quoting that language.
It is clear from the language of the lease agreement that
any action to enforce the terms of the lease is covered by the
attorney fee provision.

The issues addressed at trial arose out

of a relationship based upon the lease provision and therefore
the fees incurred in that trial and the subsequent appeal by the
Defendants are covered by the lease.
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This Court has determined that "the contractual obligation
to pay attorney fees incurred in enforcing a contract should
include those incurred on appeal...." The current law in Utah
regarding a provision for th€s payment of attorney fees in a
contract is that it "includes attorneyfs fees incurred by the
prevailing party on appeal as well as at trial, if the action is
brought to enforce the contract..."

Management Servs. v.

Development Assocs., 617 P.2d 406, 408-409 (Utah 1980); Dixon v.
Stoddard, 765 P.2d 879, 881 (Utah 1988); Cobabe v. Crawford,
780 P.2d 834, 837 (Utah Ct. App. 1989).
Appellants argue that this Court intended to limit the
amounts awarded to Cottonwood Mall in connection with the appeal
to costs only.

This argument is based upon the last sentence of

the Court's opinion which reads:
The judgment is affirmed, and the case is remanded to the
trial court to determine and fix the amount of attorney fees
and trial and appeal costs to which plaintiff is entitled
under paragraph 33 of the written lease.
Appellants interpretation of that sentence appears to be at odds
with the current law regarding the award of attorney fees
incurred on appeal.

If this Court had intended to limit the

award of fees to Cottonwood Mall to those incurred over a
specific period of time or in connection with limited issues, it
would have done so in its opinion.

Further, to allow Defendants

to escape liability for the fees incurred in defending their
appeal would be to reward the Defendants for filing an appeal
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which they subsequently lost by not requiring them to reimburse
Cottonwood Mall for their fees.
This Court properly awarded Plaintiff its attorney fees and
costs on remand.

The Amended Judgment signed by Judge Frederick

was in accordance with that opinion and should be upheld by this
Court.
CONCLUSION
This is the second appeal to this Court in a matter which
has been pending since 1982. The issues raised by this appeal
relate solely to the award of attorney fees by Judge Frederick
upon remand.

Appellants have offered no evidence that the amount

of those fees were unreasonable other than their argument that
the relationship of their amount to the total amount awarded to
Plaintiff in the trial of this matter makes them unreasonable.
The trial court exercised its discretion in awarding
Plaintiff the amounts sought and appellants have not referred the
court to any evidence that there was an abuse of that discretion
in this case.

It is not disputed that the attorney fees incurred

by the Plaintiff are high and nobody is more acutely aware of
those fees than the Cottonwood Mall.

However, they are contrac-

tually entitled to recover those amounts and the interest which
has accrued thereon.

They should not be prevented from doing so

by appellants1 unsubstantiated claim that they are excessive.
A substantial portion of the attorney fees awarded in the
Amended Judgment were attributable to responding to appellants
appeal and subsequent Petition for Rehearing.
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Plaintiff has

incurred further fees in responding to this appeal.
Utah is clear on this issue.

The law in

A contractual obligation to pay

attorney fees incurred in enforcing a contract includes those
incurred on appeal.

Despite the interpretations of the Court's

opinion argued by the appellants, this law should be followed and
the award of those fees and costs incurred in prosecuting this
action and defending the appeal should be upheld.

In addition,

Plaintiff should be awarded its reasonable fees and costs
incurred in responding to this second appeal.
DATED this ^ K C K day of June, 1990.
Respectfully Submitted,
GREEN & BERRY

RAYMOND SCOTT BERRY
Attorney for Praintiff/Respondent
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CERTIFICATE OF SERVICE
COMES NOW Raymond Scott Berry, attorney for the
Plaintiff/Respondent in the above-entitled action, and hereby
certifies that he has served the Defendants/Appellants with an
Appeal Brief of Respondent by mailing four (4) true and correct
copies thereof to Ronald C. Barker and Mitchell R. Barker,
attorneys for Defendants/Appellants, at 2870 South State Street,
Salt Lake City, Utah
Dated this ^K;-<

84115, on this 22nd day of June, 1990.
day of June, 1990.
GREEN & BERRY
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